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MEMORANDUM OPI NI ON

Plaintiffs, Robert J. Martin and the Governnent
Accountability Project (“GAP”), allege that the U. S
Envi ronment al Protection Agency (“EPA”’) and the EPA
Adm ni strator, Christine Todd Whitman, plan to violate their
First Amendnent rights by noving Martin, who is the EPA
Nat i onal Onbudsman (“Orbudsman”),! fromthe O fice of Solid
Wast e and Energency Response (“OSWER’) to the O fice of the
| nspector General (“OG'). Defendants have noved to di sm ss
plaintiffs’ claim. Because Martin has failed to exhaust
adm ni strative renedies, his First Amendnment claimw || be

di sm ssed pursuant to Fed. R Civ. P. 12(b)(1), and because

The parties dispute the Orbudsman’s exact title.
Plaintiffs refer to the Onbudsman as the National Onbudsnan,
whi |l e defendants refer to himas the Solid and Hazardous Waste
Ombudsman. (Conpl. T 4.1; Defs.” Mdt. to Dismss or, in the
Alternative for Sutmm J. (“Mot. to Dismiss”) at 3.)
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GAP has failed to state a clai mupon which relief can be
granted, its First Amendnent claimw ||l be dism ssed pursuant
to Fed. R Civ. P. 12(b)(6).

BACKGROUND

The EPA’'s Onbudsman position was created by the 1984
Amendnents to the Resource Conservation and Recovery Act.
(Pl.”s Mem in Supp. of Mot. for Prelim Inj. (“Mdt. for
P.1.7) at 4.) The statutory authority for the position | apsed
in 1988, but the EPA has continued to maintain an Orbudsman
position as a matter of policy. (Pl.”’s Mem in Supp. of Mbdt.
for TR O and Prelim Inj. (“Mt. for T.R O "), Decl. of
Martin at 2.) The Orbudsman is supposed to respond to citizen
concerns, assist businesses in conplying with regul ations,
provide information, and investigate conplaints about rel evant
EPA programs. (Mot. for P.I. at 4.) GAP is a public interest
organi zation that supports “enpl oyees who exercise their right
of conscience to expose fraud, waste, m snmanagenent, abuse of
authority and illegality in the workplace. 1In addition to
providing | egal representation to whistlebl owers, GAP uses
i nformation provided by themto nmount national and
Congressi onal canpaigns to reformtargeted agencies.” (Conpl.

1 3.2.)
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Martin has filled the Orbudsman position since 1992.

(Mot. for P.I. at 4.) He has been a strong critic of both the
EPA and, nore recently, Adm nistrator Whitman. Plaintiffs

all ege that Martin's criticisns finally drew the ire of the
def endants when an EPA investigator working with Martin, Hugh
Kauf man, rel eased evidence that he and Martin had gat hered

al l egedly establishing that the Adm nistrator had a conflict
of interest in the cleanup efforts of the Shattuck Chem ca
Superfund Site in Colorado. (ld. at 5-6.) This evidence

al |l egedly showed that the Adm nistrator’s husband had
financial ties to Citigroup, which has becone a part of the
Shattuck investigation, and that both the Adm nistrator and
her husband woul d financially benefit froma favorable

settl ement of the Shattuck investigation. On March 11, 2001,

t he Denver Post published an article that called into question
EPA' s deci sion-maki ng and that featured Martin’ s investigation
and quotations from Kaufman. (ld. at 6.)

Plaintiffs argue that shortly after |earning of the
article, defendants began taking adverse personnel actions
that greatly curtailed Martin’s authority and investigatory
capabilities. (ld. at 7.) The plaintiffs allege two specific
adverse personnel actions in their conmplaint. The first

occurred in March of 2001, when Martin' s supervisor inforned
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hi m t hat Kauf man woul d no | onger be able to assist himin
investigating a Superfund site in Pennsylvania. (Conpl.

1 4.15.) The second adverse personnel action, and the action
that forns the basis of this suit, occurred on Novenber 27,
2001, when the Adm nistrator issued a nmenorandum directing
that the Onbudsman position be noved from OSVWER to O G (lLd.
1 4.25.) Plaintiffs allege that the nove will result in
Martin having significantly |ess office space, and the
conplaint seens to inply, w thout specifically alleging, that
the nove will stop ongoing investigations and result in
Martin's active files being seized. (lLd. T 4.37, 6.1.) The
conpl ai nt does not allege that this nove will prevent Martin
fromcontinuing to speak to the public.

Def endants’ notivation for the proposed nove to OGis
hotly contested. Plaintiffs argue that this nove is the
cul m nati on of defendants’ canpai gn agai nst himwhich started
in March of 2001 and was exacerbated by reports of the
Adm ni strator’s potential conflicts in the cleanup of a
Pennsyl vani a Superfund cite and Martin’s October 10, 2001
report criticizing the EPA's handling of cleanup plans for the
same Pennsyl vania Superfund cite. (Mt. for P.I. at 7-9.)

Def endants cl aimthat the decision to nove the Orbudsman

position was pronpted by a General Accounting Ofice ("GAOQ)
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report, which concluded that the Onbudsman did not have
sufficient independence in OSWER. (Mpt. to Dism ss at 5-8.)
Def endants argue that O G has the type of organizationa
i ndependence called for by GAO. (ld.)

On Thursday, January 10, 2002, four days before the
Orbudsman position was schedul ed to be nmoved, plaintiffs
successfully sought a tenporary restraining order that would
prevent the nove pending full briefing on the nerits of
prelimnary injunctive relief. Those issues and
jurisdictional issues now have been fully briefed by the
parties.

DI SCUSSI ON

Def endants have noved pursuant to Fed. R Civ. P.
12(b)(1) to dismss Martin's First Amendnment claimthat the
defendants retaliated against himfor his exercise of his
First Amendnent rights. They argue that this Court |acks
subject matter jurisdiction to hear it. Additionally,
def endants have noved pursuant to Fed. R Civ. P. 12(b)(6) to
dism ss GAP's claimthat the defendants have viol ated GAP' s

First Amendnment right to receive information.? They argue

The conpl aint broadly asserts that “[p]laintiffs state a
claimfor violation of the First Anmendnent of the United
States Constitution.” (Conmpl. § 5.2.) Although the conpl ai nt
is not clear on how many causes of action the plaintiffs
assert, in subsequent filings and argunents, both parties have
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that GAP has failed to state a clai mupon which relief can be
gr ant ed.

| . Martin's Claim

A di sm ssal pursuant to Fed. R Civ. P. 12(b)(1) is
proper where a plaintiff fails to establish by a preponderance
of the evidence that subject matter jurisdiction exists. See

Tavoul areas v. Commas, 720 F.2d 192, 195 (D.C. Cir. 1983);

Fitts v. Fed. Nat’'|l Mrtgage Ass’'n, 44 F. Supp. 2d 317, 320

(D.D.C. 1999). Defendants argue that this Court does not have
subject matter jurisdiction over Martin's clains because
Martin has failed to exhaust adm nistrative renmedi es avail abl e
to hi munder the Civil Service Reform Act of 1978 (“CSRA”),
Pub. L. 95-454, 92 Stat. 1111 (codified as anended in
scattered sections of 5 U S.C.). If so, Martin was required
to chall enge defendants’ actions with the Ofice of the
Speci al Counsel (“0OSC’'), see 5 U S.C. § 1214(a)(1)(A (West

2000); Weaver v. United States Info. Agency, 87 F.3d 1429,

1433 (D.C. Cir. 1996), and nothing in the record suggests that
he has done so.
The CSRA was enacted to replace the haphazard system of

adm ni strative and judicial renmedies available to civil

treated the conplaint as stating the two causes of action set
out above.
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service enpl oyees who suffered an adverse personnel action

with a conprehensive renmedial scheme. See United States v.
Fausto, 484 U. S. 439, 444 (1988). *“The avail able renedies
vary according to the enployee’s position and the action being
chal l enged. This variance reflects an attenpt to strike a
bal ance between protecting the rights of federal enployees and

allowing for an efficient governnment.” MGegor v. Geer, 748

F. Supp. 881, 884 (D.D.C. 1990).

Congress intended for civil service enployees to take
advant age of this conprehensive, renedial schene.
Accordingly, “[u]nder the CSRA, exhaustion of adm nistrative
remedies is a jurisdictional prerequisite to suit.” Waver,
87 F.3d at 1433.

Plaintiffs do not dispute the jurisdictional nature of
t he CSRA exhaustion requirenent. Instead, they make two
arguments: 1) “[w] here harmis imm nent and irreparable, the
claimis purely constitutional, and the only effective renmedy
is emergency equitable relief preserving the status quo, then
exhaustion is inappropriate, there being no ‘equally
effective’ renedy available,” and 2) Martin has no
adm ni strative remedy because the United States Court of
Appeal s for the Federal Circuit has exenpted the types of

di sclosures Martin nade fromthe protections of the
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Whi st | ebl ower Protection Act (“WPA”) of 1989, Pub. L. No. 101-
12, 103 Stat. 16 (codified as anmended in scattered sections of
5 US.C), leaving Martin no obligation to foll ow CSRA
exhaustion requirenents.® (Pls.” Mem of P. & A in Opp’'n to
Defs.” Mot to Dismss or, in The Alternative for Summ J. at
2-4.)

A EXHAUSTI ON

Plaintiffs cite no case | aw establishing the proposition
t hat one who has a purely constitutional claimand all eges an
i mm nent and irreparable harm need not exhaust his
adm ni strative renedi es under the CSRA. “[L]ong before the
passage of the CSRA [the D.C. Circuit] held that when a
constitutional claimis intertwwned with a statutory one, and

Congress has provided machinery for the resolution of the

Both the WPA and the CSRA are scattered throughout Title
5 of the United States Code. A provision of the WPA t hat
makes it a prohibited personnel practice to retaliate against
whi stl eblowers is codified at 5 U.S.C. 8 2302(b)(8). Though
8§ 2302(b)(8) is a codification of the WPA, the rest of § 2302
is largely derived fromthe CSRA and includes the personnel
practices that are prohibited by the CSRA as well. Conpare
Pub. L. 95-454, 92 Stat. 1111 with 8§ 2302. An enpl oyee who
w shes to assert a clai munder 8 2302 nust exhaust
adm ni strative renmedi es regardl ess of whether the provision of
8 2302 under which he alleges he has a grievance was derived
fromthe CSRA or the WPA. See 5 U.S.C. 88 1214(a)(1) (A,
2302(a)(1). WMartin's argunent, apparently, is that
§ 2302(b)(8), which is technically a provision of the WPA, is
the only provision of 8§ 2302 that could address his cl aimand
that his conduct is not protected under 8§ 2302(b)(8) against
enpl oyer retaliation.
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|atter, a plaintiff nust first pursue the adm nistrative

machi nery.” Steadman v. Governor, United States Soldiers’ and

Airmen’s Honme, 918 F.2d 963, 967 (D.C. Cir. 1990).

A plaintiff is generally required to exhaust
adm ni strative clainms when the CSRA provides a fully effective
remedy. Weaver, 87 F.3d at 1434-35. “Only in the unusual
case in which the constitutional claimraises issues totally
unrelated to the CSRA procedures can a party cone directly to
district court.” Steadnman, 918 F.2d at 967.

The “unusual case” contenplated by Steadman is one in
whi ch the constitutional claimis independent of the facts of
the underlying adverse personnel action. For exanple, a
plaintiff is not required to exhaust adm nistrative renmedi es
when he chal |l enges the constitutionality of a regulation
pursuant to which an adverse personnel action has been taken,
or makes a constitutional challenge to the authority of
enpl oyees of an agency to issue regul ations or to devel op
policy where the regulation or policy has led to an adverse

personnel action. See Waver, 87 F.3d at 1432-35 (hol di ng

t hat because a district court would have jurisdiction over a
suit, if it were framed as a pre-enforcenent attack on a
regul ation restricting enployee speech, plaintiff would not be

required to exhaust her CSRA renedi es where she alleged that a
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regul ation violated her First Amendnent rights); Andrade v.

Lauer, 729 F.2d 1475, 1490-93 (D.C. Cir. 1984) (holding that
plaintiffs need not exhaust their adm nistrative renedies
under the CSRA before filing suit in federal district court
because the policy concerns mandati ng exhaustion were not
present when plaintiffs had chall enged the defendants’
constitutional authority to issue regulations).

Here, Martin seeks judicial review of the
constitutionality of defendants’ decision to take an allegedly
adverse personnel action against him His claimis not,

t hough, a constitutional claimfactually independent of the
adverse personnel action such that it would obviate the need
for himto exhaust his adm nistrative remedy before seeking
relief on the constitutional claimin federal district court.

The exhaustion requirenent exists because it serves four
i nportant purposes. First, it prevents litigants from
circunmventing Congress’ carefully crafted renmedi al schene.
Second, it gives agencies the opportunity to correct their own
m st akes or to exercise the discretion they have been granted.
Third, it eases the burden on the federal judiciary by
allowing the parties and the agency to devel op the facts in an
adm nistrative forum Finally, it will either focus the

issues for judicial review or settle the dispute so that
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judicial review will becone unnecessary. See Andrade, 729

F.2d at 1484.

The reasons for requiring exhaustion apply to Martin’s
claim Allowing himto sue directly in federal district court
would permt himto circunvent Congress’ carefully crafted
adm ni strative procedures for renmedyi ng adverse personnel
action. Hearing this claimbefore the OSC has had a chance to
investigate it would deny the EPA the opportunity to either
correct its own m stakes or explain whether the decision was
within the EPA's discretion. Also, it would, contrary to
Congress’ design, require this Court, and not the OSC, to
devel op the facts of the allegedly adverse personnel action.
Finally, direct review would elimnate the opportunities to
have the issues focused, or potentially resolved, by the OSC
first.

Martin al so argues, however, that exhaustion is not
required where the plaintiff seeks injunctive relief from an
al l egedly imedi ate and irreparable harm The argunent that
an adm nistrative renmedy is ineffective, nerely because an
agency cannot provide injunctive relief, has been summarily

rejected by the D.C. Circuit. See Waver, 87 F.3d at 1434

(finding that CSRA renmedy is not ineffective nerely because an

agency cannot provide injunctive relief). If Martin is
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attenpting to distinguish Weaver by arguing that his renedy is
i neffective because he cannot obtain prelimnary injunctive
relief, his argument fails to recognize the adm nistrative
remedi es potentially available to him The CSRA provides a
procedure for obtaining a stay which, like injunctive relief,
coul d prevent defendant fromtransferring Martin before the
OSC has had an opportunity to determne, in a final decision,
whet her a prohi bited personnel action occurred. See 5 U S.C
§ 1214(b).

Martin was required to exhaust whatever adm nistrative
remedi es he had before suing in federal district court.

B. COVERAGE UNDER § 2302

Martin clains that he is not required to exhaust
adm ni strative renedi es because his conmuni cati ons are not
protected by § 2302(b)(8). Section 2302(b)(8) of Title 5
protects an enpl oyee who, broadly speaking, discloses
information that the enpl oyee believes shows a violation of a
regul ation or |Iaw or denonstrates abuses of the agency’s
responsibilities and duties to the public. It provides, in
rel evant part:

(b) Any enpl oyee who has authority to take,

direct others to take, recommend, or

approve any personnel action, shall not,
with respect to such authority-
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(8) take or fail to take, or threaten to take
or fail to take, a personnel action wth
respect to any enpl oyee or applicant for
enpl oynment because of —

(A) any disclosure of information by an
enpl oyee or applicant which the
enpl oyee or applicant reasonably
bel i eves evi dences-
(i) a violation of any law, rule, or
regul ati on, or
(i) gross m smanagenent, a gross
wast e of funds, an abuse of
authority, or a substanti al
and specific danger to public
health or safety,

if such disclosure is not specifically

prohi bited by law and if such information is not

specifically required by Executive order to be

kept secret in the interest of national defense
or the conduct of foreign affairs[.]

5 U.S.C. 2302(h)(8).

Martin argues that the United States Court of Appeals for
the Federal Circuit has held that the types of disclosures he
al l egedly made are not protected by 8§ 2302(b)(8).4 The
Federal Circuit, based on its review of the |egislative
hi story of the WPA, held that the protections afforded by
§ 2302(b)(8) are not applicable to enployees who cl aimthey

were retaliated against for making normal disclosures in

accordance with their job requirements because 8 2302(b)(8)

“The United States Courts of Appeals for the Federal
Circuit ultimately can hear appeals fromcertain conplaints
i nvestigated by the OSC, including those filed under
8§ 2302(b)(8), and adjudicated by the Merit Systens Protection
Board (“MSPB”). See 5 U.S.C. 88 1221, 7703(a).
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“was established to protect enpl oyees who go above and beyond
the call of duty and report infractions of |aw that are

hidden.” Huffman v. O fice of Pers. Mint., 263 F.3d 1341,

1353 (Fed. Cir. 2001).

Essentially, Martin argues he should not be required to
chal | enge defendants’ actions with the OSC because it would be
futile for himto do so. His argunent fails for three
reasons. First, Martin cannot know before seeking OSC review,
whet her the OSC woul d determ ne that the disclosures for which
he is allegedly being retaliated against are nornal
di scl osures that were made in accordance with being the
Nat i onal Orbudsman. Second, even if Huffman bars relief under
8§ 2302(b)(8) for the types of disclosures nade by him Martin
provi des no case |aw or analysis to support his proposition
that an enpl oyee subject to the CSRAis not required to
exhaust adm nistrative clains when it would be futile to do
so.

Finally, even if a futility exception existed to Martin's
exhaustion requirenents, Martin ignores the fact that the
types of statenents and disclosures he alleges he has made are
protected at |east by a nore general provision of 8§ 2302. The
merit systemprinciples, 5 U S.C. 8 2301, require federa

per sonnel managenent to be conducted consistent with
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enpl oyees’ constitutional rights. Section 2301 provides, in
rel evant part:
(b) Federal personnel managenent shoul d be
i mpl emented consistent with the followng nerit
system princi pl es:
(2) All enployees and applicants for enpl oynment
shoul d receive fair and equitable treatnent
in all aspects of personnel namnagenent
with proper regard for their privacy and
constitutional rights.
5 U S.C. 8§ 2301(b). A personnel action that violates this
merit systemprinciple is a prohibited personnel action that
triggers the exhaustion requirenent. See 5 U S.C
8§ 2302(a)(1), (b)(12); Weaver, 87 F.3d at 1432-33 (stating
that plaintiff, who did not challenge with the OSC a personnel
action prohibited by 8§ 2302(b)(12) failed to satisfy her
adm ni strative exhaustion requirement). The D.C. Circuit has
expl ai ned that personnel actions taken in violation of

enpl oyees’ First Anmendnment speech rights are prohibited by

8§ 2302(b)(12). See Weaver, 87 F.3d at 1432.

Martin's failure to exhaust his adm nistrative renedies
has not been justified. He has not satisfied this
jurisdictional prerequisite to suing in federal district
court. Therefore, Martin's First Amendment claimwl| be
di sm ssed pursuant to Fed. R Civ. P. 12(b)(1).

1. GAP' s Claim
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Def endants have noved to dismss Martin's claimthat
def endants retaliated against himfor the exercise of his
First Amendnent rights, and GAP's clains that defendants have
engaged i n conduct that has violated GAP's First Amendnment
right to receive information. Because Martin's claimw | be
di sm ssed for |ack of subject matter jurisdiction, the Court
need consider only defendants’ notion to dism ss GAP's First
Amendnment cl ai m

In considering a notion to dismss for failure to state a
cause of action, all factual allegations in the conplaint nust
be taken as true and anbiguities and doubts nust be resol ved

in favor of the pleader. See Gegg v. Barrett, 771 F.2d 539,

547 (D.C. Cir. 1985) (citing Scheuer v. Rhodes, 416 U S. 232,

236 (1974)). However, “[a] court nust dism ss a conpl aint
where, even assum ng all the factual allegations are true, the
plaintiff has failed to establish a right to relief based upon
t hose facts.” (lLd.)

The First Amendnent protects the right to receive
information froma willing speaker. “Freedom of speech
presupposes a willing speaker. But where a speaker
exists . . . , the protection afforded is to the
conmuni cation, to its source and to its recipients both.”

Virginia State Bd. of Pharmacy v. Virginia Citizens Consuner
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Council, Inc., 425 U S. 748, 756 (1976). The right to receive

information “is an inherent corollary of the rights of free
speech and press that are explicitly guaranteed by the
Constitution” because “the right to receive ideas follows

ineluctably fromthe sender’s First Amendnent right to send

them” Bd. of Educ.. Island Trees Union Free Sch. Di st Nunmber

26 v. Pico, 457 U. S. 853, 867 (1982) (enphasis in original).

The right to receive information is, therefore, derivative of

the First Amendnent rights of the speaker. See Cir. for

Reprod. Law & Policy v. Bush, No. 01 ClV. 4986(LAP), 2001 W

868007, at *9 (S.D.N. Y. July 31, 2001). Because of this right
to receive information, a cause of action exists under the
First Amendnent which allows a recipient to allege that
governnment conduct has chilled the speech of a willing

speaker. See Taylor v. Resolution Trust Corp., 56 F.3d 1497,

1508 (D.C. Cir. 1995).
A speaker’s speech is chilled when an otherwi se willing
speaker is prevented from speaking, or cajoled into no |onger

speaki ng, by governnent conduct. See, e.qg., id. at 1508

(holding that district court’s finding that plaintiffs’ speech
had not been chill ed because they had overcome any rel uctance
to speak that m ght have resulted from defendant’s conduct was

not clearly erroneous or contrary to law). |[If a recipient can
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establish a willing speaker has been chilled, the inquiry
turns to whether the speech has been chilled for a
constitutionally inperm ssible reason. See Pico, 457 U S. at
872-75 (addressing factual question of whether school board
exercised its discretion in a constitutionally inperm ssible
manner only after determ ning that the school board had
chilled the speech of authors by banni ng books).

“The right to receive information is not as broad as the

ri ght of free speech fromwhich it stems.” Student Press Law

Ctr. v. Alexander, 778 F. Supp. 1227, 1233 (D.D.C. 1991).

While the First Amendnent protects an individual’s right to
speak on what ever subject he or she chooses, the First
Amendnent does not protect an individual’s right to receive

information on every subject. As such, “[t]he right to

receive information . . . is not established in every case
where a person wi shes to receive information.” Geqgqg, 771

F.2d at 547. A plaintiff does not state a First Anmendnent
violation by sinply claimng that he was deni ed gover nnent
i nformati on he wanted, because “‘[t]here is no constitutional
right to have access to particular government information, or

to require openness fromthe bureaucracy.’” Houchins v. KQED,

Inc., 438 U.S. 1, 14 (1978) (quoting Stewart, O of the Press,

26 Hastings L.J. 631, 636 (1975)).
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Thus, the First Amendnent does not require the governnent
to provide access to information it possesses on demand, and
it certainly does not require the governnent to gather

i nformati on. See Geqgqg, 771 F.2d at 547; Kline v. Republic of

El Sal vador, 603 F. Supp. 1313, 1319 (D.D.C. 1985). The First

Amendnent right to receive information requires only that the
government not engage in conduct that inperm ssibly silences a
willing speaker. Accordingly, when a First Amendnent claim
fails to allege that a willing speaker’s speech has been
chilled, the claimshould be dismssed for failing to state a
claim Gregg, 771 F.2d at 546-49.

Here, GAP has not alleged that Martin is no | onger
willing to speak with the public on issues he was previously
willing to discuss. Instead, the conplaint seens to assert
that the quality of Martin's speech will be dimnished by his
transfer because 1) cuts in staffing will prevent himfrom

i nvestigating as effectively as before; 2) his new office

space will not give himthe space he needs to properly conduct
i nvestigations; 3) his ongoing investigations wll be
term nated; and 4) his active files will be seized. (Conpl.

19 4.15, 4.37, 6.1.)
Assunmi ng all of these allegations to be true, as | nmust

for purposes of a notion to dism ss under Rule 12(b)(6), GAP
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has failed to state a claimupon which relief can be granted.
Whil e these allegations m ght establish that Martin is | osing
sonme of his investigatory independence or that Martin will no
| onger be able to cite fromthe sane governnment files when he
speaks, they do not establish that Martin will no | onger speak
to the public as he had before the transfer. Plaintiff’'s
“quality of speech” argunent anounts to the assertion that the
First Amendnent requires the government to both gather and
provide information -- an argunent that has been definitively

rejected. See Houchins, 438 U S. at 14; Geqggqg, 771 F.2d at

547. As such, GAP's First Amendnent claimfails to state a
cause of action.

CONCLUSI ON

Because Martin has failed to exhaust adm nistrative
renedi es for the allegedly adverse personnel action taken
against him this Court does not have subject matter
jurisdiction over that claimand defendants’ notion to dism ss
pursuant to Fed. R Civ. P. 12(b)(1) will be granted.

Def endants’ motion to dismss GAP's First Amendnent claim
pursuant to Fed. R Civ. P. 12(b)(6) will be granted because
GAP has failed to allege a First Amendnent violation of its
right to receive information. A final order consistent with

t hi s menorandum opinion will be issued.



SIGNED this day of , 2002.

RI CHARD W ROBERTS
United States District Judge



